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GROUND LEASE AGREEMENT

BY AND BETWEEN

THE TOWN OF BERLIN, MARYLAND AND

[SOLAR DEVELOPER] 
THIS GROUND LEASE AGREEMENT (the “Lease”) is made as of the ____ day of ____, 201__ (the “Effective Date”), by and between the Town of Berlin, Maryland a municipal corporation of the State of Maryland, having an address at 10 William St., Berlin, Maryland 21811 (the “Town” or “Lessor”), and [solar developer] a company having an address at _____ (“Lessee”) (also referred to herein sometimes as the “Parties”).
WITNESSETH

WHEREAS, the Parties have entered into that certain Power Purchase and Sale Agreement (the “PPSA”) dated as of 



, 201_, by and between the Town and Lessee (which PPSA is attached hereto as Exhibit B) pursuant to which Lessee has agreed to develop, construct and operate a solar electric generating facility with a nameplate rating of approximately __ MW and an estimated intermittent annual output of ____ MWh per year (the “Facility”) and to sell the solar energy produced by the Facility to the Lessor for direct use by the Town; and

WHEREAS, Lessee wishes to enter into possession of the certain land from the Lessor for the purpose of developing, constructing and operating the Facility and otherwise performing its obligations under the PPSA; and

WHEREAS, pursuant to [Maryland code provisions], the Lessor wishes to lease the land to Lessee so that Lessee can use the land for the purpose of developing, constructing and operating the Facility and otherwise performing its obligations under the PPSA.

NOW, THEREFORE, in consideration of the promises and covenants herein set forth, and for other good and valuable consideration, the receipt, adequacy and sufficiency of which is hereby acknowledged, and in accordance with this Lease, and the interests of the Lessor and Lessee in the construction and operation of the Facility in accordance with the PPSA, and each Party intending to be legally bound, hereby agrees as follows:

ARTICLE I. 
LEASE OF THE LAND; RENT; TERM OF LEASE; RENEWAL

Section 1.1. Land.  Lessee hereby leases from the Lessor and the Lessor hereby leases to Lessee, subject to and upon the terms, conditions and undertakings hereinafter set forth, the Land as more fully described in Exhibit A of this Lease (the "Premises"), situated in the 
Town of Berlin, Maryland, including, without limitation, the Town’s interest in such land, subject to all rights, powers, licenses, easements, rights-of-way, privileges, hereditaments and franchises now or hereafter situate thereon or appertaining to the land (the “Land”).

Section 1.2. Term.  The term (the “Term”) of this Lease shall commence on the Effective Date and shall end on the date that the PPSA, including any permitted extension thereof, terminates (the “Termination Date”).  The maximum Term shall not exceed [twenty-five (25) years] without the prior written approval of the Lessor.  Notwithstanding the foregoing, in the event that the PPSA terminates early as a result of a breach of the PPSA by the Lessor and Lessee elects to continue to operate the Facility, then this Lease shall continue in full force and effect until the original date that the PPSA, as of its effective date, was scheduled to terminate.
Section 1.3. Rent.  The rent hereunder shall be [$1.00 per year], payable on the first day of the Term, and on each anniversary thereof during the Term, provided that the PPSA is in effect.  In the event that the PPSA is terminated by the Lessee other than as a result of or due to a breach of the PPSA or this Lease by the Lessor, then the annual rent shall be determined by a certified appraiser selected by the Lessor who shall determine the fair market rent for continued use of the Land as a solar site (the “Initial Appraisal”), the cost of which is to be borne by Lessee.  If the Initial Appraisal is not acceptable to the Lessee, then each Party shall select an appraiser and the two appraisers shall select a third appraiser, each of whom shall provide to the third appraiser an independent appraisal of the Land subject to the use provided by this Lease.  The decision of the third appraiser shall be conclusive and binding on the Parties.
Section 1.4. Additional Rent and Taxes.
(a) The term “Taxes” as referred in this Section shall mean (i) all federal, state county and local governmental taxes, assessments and charges of every kind or nature (other than Lessor’s income taxes if any), whether general, special, ordinary or extraordinary, that Lessor shall pay or become obligated to pay because of, or in connection with, the ownership, management, control or operation of the Facility, or of the personal property, fixtures, machinery, equipment, systems and apparatus located therein or used in connection therewith (including, but not limited to, any rental or similar taxes, any Lease taxes, and any occupation taxes levied in lieu of, or in addition to, general real and/or personal property taxes); and (ii) any expenses incurred by Lessor in contesting such taxes or assessments and/or the assessed value of the buildings and/or the property of which the Facility and Land are a part.  Any special or other assessment or levy that is imposed upon the Premises shall be added to the amount so determined and shall be deemed to be included within the term “Taxes” for the purposes of this Lease.

(b) Any such assessment or levy that shall be payable in installments shall be payable by the Lessee in such installments.

(c) If, at any time during the Term, the methods of taxation prevailing on the date hereof shall be altered, such additional or substitute tax, assessment, levy, imposition, or charge shall be deemed to be included within the term “Taxes” for the purposes hereof.  For purposes hereof, Taxes for any year shall be Taxes that are due for payment or paid in that year rather than Taxes that are assessed, become a lien, or accrue during such year.

(d) The Lessee shall pay directly to the applicable taxing authority, one hundred percent (100%) of the Taxes as Additional Rent hereunder, as and when due and demanded of the Lessee by the Lessor, as evidenced by the applicable tax bill or the equivalent; provided, however, that Lessee shall not be obligated to pay any tax assessment, charge or levy assessed by Lessor which is not generally applicable to other property owners and other business operators; and provided further that in the event that Lessor assesses real or personal property Taxes on Lessee for the parcel of Land containing the Premises, Lessee shall only be responsible for the portion of the parcel actually constituting the Premises pursuant to this Lease.
Section 1.5. Other Costs and Expenses.  Lessee shall be solely responsible for municipal water and sewer fees and charges, electricity, gas, water or other utilities used by Lessee for the Facility or otherwise which may be assessed or imposed upon the Premises, or a portion thereof, by the federal, state or local government during the Term.

Section 1.6. Exclusions.  Nothing contained herein shall require the Lessee to pay any franchise, corporate, estate, inheritance, succession, capital levy, or transfer tax of the Lessor, if any, or any income, profits or revenue tax, or any other tax, assessment, charge or levy upon the rent payable by Lessee under this Lease, or upon the Lessor’s purchase of solar energy from Lessee pursuant to the PPSA.

Section 1.7. Contest.  Lessee may bring proceedings, with respect to the Land, for contesting the validity or amount of any Taxes, or to recover payments therefore, and Lessee shall pay for all costs and expenses and shall save the Lessor harmless from all costs and expenses therewith. Lessee need not pay any portion of any Taxes the payment, validity or amount of which it is contesting diligently and by appropriate proceedings, so long as: (i) Lessee is permitted by the taxing authority to post or deposit with the appropriate person or authority a bond or other approved security in an amount not less than the portion being contested; (ii) the Premises is not threatened with sale for non-payment thereof; and (iii) there is no lien on the Premises with respect to unpaid taxes.  All costs, fees and expenses incurred in connection with such proceedings shall be borne by Lessee.
ARTICLE II. 
WARRANTIES AND COVENANTS

Section 2.1. Warranties and Covenants of the Lessor.  The Lessor hereby represents, warrants and covenants:

(a) That the Lease is valid and enforceable against Lessor;

(b) That Lessor shall, during the Term of this lease, perform all of its obligations under the Lease, not commit an event of default under the Lease, nor permit the Lease to be terminated;

(c) That the Lessor has full power and authority to execute and deliver this Lease, and duly authorized its execution and delivery;

(d) That except for Permitted Encumbrances, as shown on Exhibit C, to the best of Lessor’s knowledge, the Land is exempt from property taxation and there are and shall be no liens, encumbrances, mortgages, restrictions, covenants, easements or conditions, or other title defects of record or otherwise (“Restrictions”), which would adversely affect the title to the Land or the use of the Land by Lessee;

(e) That all Taxes, assessments, or impositions of any kind with respect to the Premises, if any, or payments in lieu thereof, have been paid in full;

(f) That the Lessor makes no warranty or representation, express or implied, as to whether the past uses of the Premises complied with federal, state and local environmental laws and the Land is offered “as is;”
(g) That the Lessor makes no representations or warranties that the Land is suitable for the use contemplated by the Lessee; and

(h) That if Restrictions are discovered which restrict Lessee’s right to use the Land for the purposes set forth herein or to complete necessary hook-ups to utilities, Lessor shall use its best efforts to have such Restrictions released of removed.

Section 2.2. Warranties of the Lessee.  The Lessee represents, warrants and covenants:

(a) That it has full power and authority to adopt, enter into, execute and deliver this Lease, and to perform all of its obligations hereunder; and

(b) The Lessee has duly authorized the execution and delivery of this Lease.

Section 2.3. Ownership of Solar Facility and Environmental Attributes.  The Facility and all related equipment are not fixtures. Lessee is the exclusive owner and operator of the Facility. Lessor shall have no ownership or other interest in any Facility equipment installed on the Land and Lessee shall at all times retain title to the Facility equipment, with the right, at any time and in its sole discretion, to remove, replace or repair one or more components of Facility equipment. Lessee shall be the exclusive owner of all renewable energy credits and other Environmental Attributes and Environmental Incentives of the Facility. “Environmental Attributes” mean all environmental and other attributes that differentiate the Facility or the energy output from the Facility from energy generated by certain other generation units, fuels or resources, including those attributable to the avoidance of environmental impacts on air, soil or water. “Environmental Incentives” include, but are not limited to, all credits (including tax credits), rebates, benefits, reductions, offsets, and allowances and entitlements of any kind, howsoever entitled, resulting from the Environmental Attributes.
ARTICLE III. 
OPERATION AND USE

Section 3.1. Quiet Use and Enjoyment.  The Lessor covenants, subject to the terms of this Lease, and subject also to the Permitted Encumbrances, that the Lessee, upon performing  and observing all other covenants and conditions imposed on it in this Lease, shall peaceably and quietly have, hold and enjoy the Premises free from disturbance by the Lessor, or anyone claiming by, through or under the Lessor.

Section 3.2. Signs.  The Lessee shall not place nor allow to be placed any signs of any kind whatsoever, upon, in or about the Premises or any part thereof, except of a design and structure and in or at such places as may be indicated and consented to by the Lessor in writing which consent shall not be unreasonably withheld or delayed.  If the Lessor or its agents, employees or representatives deem it necessary to remove any such signs in order to paint or make any repairs, alterations or improvements in or upon the Premises or any part thereof, they may be so removed, but will be replaced when the said repairs, alterations or improvements are completed.  Any signs permitted by the Lessor will at all times conform to all municipal ordinances or other laws and regulations applicable thereto.

Section 3.3. The Lessor’s Obligations.  The Lessor shall have no obligation for any utility meter, connection and service charges, including those for gas, sewer, electricity, water or standby sprinkler and/or any deposits required by utility suppliers with respect to the Land or Facility.  The Lessor shall cooperate with the Lessee in obtaining any easements for utility services, including the execution and delivery of any easement agreements. The Lessor may arrange for and provide such utility and other services to or for the benefit of the Facility as the Lessor deems appropriate and may execute, deliver and record such agreements in furtherance thereof as the Lessor deems appropriate; provided, however, that this Section 3.03 is not intended to modify or otherwise supersede any obligation of the Lessor to cooperate or to provide services as described in the PPSA and any inconsistency between this Section 3.03 and the terms of the PPSA shall be decided in favor of the terms of the PPSA.

Section 3.4. Utilities.  The Lessee shall pay when due all the rents or charges for all utilities servicing the Facility, including but not limited to, water, sewer, gas, oil, electric, sprinkler, if any, which are or may be assessed or imposed upon the Facility or which are or may be charged to the Lessor by the suppliers thereof during the Term, and if not paid, such rents or charges will be added to and become payable as Additional Rent within 30 days of demand therefore.

Section 3.5. Use.  The Parties acknowledge and agree that the Premises shall be used for the development, construction and operation of a solar electric generating facility with a nameplate rating of approximately [__ MWDC] and which Facility shall produce solar energy to be sold to the Lessor for its direct use.  Lessor and Lessee agree that the Facility is a permitted use in the Town of Berlin.  In the event that the PPSA terminates early as a result of a breach of the PPSA by the Town and Lessee elects to continue to operate the Facility, then it shall be a permitted use for Lessee to continue to operate the Facility and deliver the solar energy output to the interconnection between the Town and the PJM system, subject to the tariff then in existence for such use of the Town’s electric distribution system.
Section 3.6. Security.  The Lessee shall be permitted to provide any security around the Facility that it deems necessary for the safety of the public and the operation of the Facility, which such security may include, but not be limited to, fencing and locked gates.  The Parties shall cooperate as necessary to permit Lessor or its representatives to gain any necessary access to secure portions of the Land.

Section 3.7. No Interference.  Lessee shall have the sole and exclusive right to convert all of the solar resources of the Land. Lessor’s activities and any grant of rights Lessor makes to any third party relating to the Land shall not interfere in any way with Lessee’s use of the Land or the rights granted under this Lease. In furtherance of the foregoing, Lessor shall not interfere with the solar resource or otherwise construct or permit to be constructed any structure that prevents, inhibits or impairs the solar resource, or engage in any activity on the Land or any adjacent property that could be reasonably calculated to diminish the output or efficiency of the Facility to Lessee’s satisfaction, including, without limitation, the construction of structures or planting of trees that would interfere with the free and unobstructed access to solar resources.
ARTICLE IV. 
SUBLEASING

Section 4.1. Subleasing.  The Lessee shall have no right whatsoever to sub-lease the Land or any portion thereof.

ARTICLE V. 
EASEMENTS; ADDITIONAL SPACE DURING CONSTRUCTION

Section 5.1. Easements.  The Lessor shall grant to Lessee such easements, licenses, rights-of-way or other rights in the Land, in such form and substance as are determined by Lessor and Lessee to be reasonably necessary, including to the extent necessary for hook-ups to applicable utilities:

(a) for Lessee to construct and maintain the Facility;

(b) for Lessee to exercise its rights and obligations hereunder; and

(c) for Lessor to exercise its rights and obligations hereunder.

Section 5.2. Additional Space During Construction.  In the event that the Lessee requires land in addition to the Land during the course of construction of the Facility, it shall make a request to the Lessor for such additional rights and Lessor shall grant such temporary rights to allow construction to proceed. 
ARTICLE VI. 
SURRENDER; ASSIGNMENT; CONDEMNATION; FACILITY FINANCING

Section 6.1. Use of the Land.  The Lessee shall use the Land solely for the construction and operation of the Facility and for no other purpose whatsoever.

Section 6.2. Surrender of the Land .  Upon the termination of this Lease for any reason, the Lessee shall surrender the Premises to Lessor, free and clear of all liens and encumbrances, except Permitted Encumbrances.

Section 6.3. Removal of Lessee’s Facility.  Upon termination of this Lease, the Lessee shall restore the Land to the same condition as prior to the start of this Lease, reasonable wear and tear excepted, and shall surrender the Land to the Lessor free and clear of all liens and encumbrances except Permitted Encumbrances.  Upon termination of this Lease for any reason or upon Lessee’s desertion, vacation, abandonment of or eviction from the Land, this Lease shall remain in effect for an extended period of nine (9) months to permit Lessee to remove the Facility and all of its personal property, including equipment, fixtures, goods or other personal property maintained within or on the Premises.  If the Facility and any equipment, fixtures, goods or other property of Lessee are not removed within the said nine (9) month extension, they shall be considered abandoned, and Lessor shall have the right, without any notice to Lessee, to sell or otherwise dispose of the same, at the expense of Lessee, and shall not be accountable to Lessee for any part of the proceeds of such sale or for damages to said personal property incurred prior to Lessee’s removal of such property; provided, however, that if, pursuant to the terms of the PPSA, Lessor elects to take title to the Facility at the end of the PPSA, Lessee shall be obligated to transfer title to the Facility to Lessor as described in the PPSA and Lessee’s obligations to remove the Facility as described in this Section 6.03 shall be null and void.
Section 6.4. Assignment.  Lessee may not assign this Lease without the Lessor’s prior written consent which consent shall not be unreasonably withheld or delayed; provided, however, that Lessee may assign, transfer, mortgage or pledge its interest in this Lease as security for any obligation secured by any indenture, mortgage or similar lien on its assets, without limitation on the right of the secured party to further assign this Lease, including the assignment to create a security interest for the benefit of the third party.  Lessee specifically acknowledges that any such assignment, transfer, mortgage or pledge of its interest in this Lease is limited to the Facility and Lessee’s fixtures, personal property and effects pertaining thereto, and shall not include any ownership interest in the Land.  Lessor shall take such actions as Lessee may reasonably request in connection with an assignment for security purposes, including delivery of its written consent to such assignment and other documentation reasonably acceptable to lenders; and provided, further, that Lessee shall be permitted to assign this Lease to the assignee of the PPSA if and as such assignment is permitted under the PPSA, provided that Lessee remains fully responsible for all of its covenants, warranties and obligations under this Lease.
Section 6.5. Condemnation, Eminent Domain.  If the Facility or the Land, or any portion thereof, shall be taken under eminent domain or condemnation proceedings, or if suit or other action shall be instituted for the taking or condemnation thereof, and the Lessor terminates the Lease, all of the Parties’ rights and obligations hereunder shall be extinguished.

Section 6.6. Facility Financing.

(a) Mortgage by Lessee.  Subject to Section 6.04 above, Lessee may, from time to time and at any time, without the consent of Lessor, mortgage and grant a security interest in the Facility and related equipment and Lessee’s leasehold (collectively, the “Solar Facility Estate”); provided, however, that the mortgage can only be granted to a creditor that is also receiving a security interest in the Solar Facility. Each holder of any such lien, as to which Lessor has been notified of identity and address, is hereinafter referred to as a “Solar Facility Mortgagee.”  Nothing herein shall be deemed to permit a Solar Facility Mortgagee to take title to, or otherwise encumber, Lessor’s fee title to the Land.

(b) Rights.

i.
A Solar Facility Mortgagee or its assigns may enforce its lien and acquire title to the Solar Facility Estate in any lawful way.  Pending foreclosure of such lien, any Solar Facility Mortgagee may take possession of and operate the Solar Facility Estate.  Upon foreclosure of such lien by power of sale, judicial foreclosure or acquisition of the Solar Facility Estate by deed in lieu of foreclosure, a Solar Facility Mortgagee may, upon notice to Lessor, sell and assign the Solar Facility Estate to a party acceptable to Lessor in the exercise of its reasonable discretion.
ii.
During the period that a Solar Facility Mortgagee may be in possession of the Solar Facility Estate and/or during the pendency of any foreclosure proceedings instituted by a Solar Facility Mortgagee, the Solar Facility Mortgagee shall pay or cause to be paid all rent and other charges payable by Lessee which have accrued and are unpaid during said period and in the event the electrical production of the Solar Facility is disrupted or suspended, the Solar Facility Mortgagee shall also pay or cause to be paid all rent and other charges payable to Lessor under the Lease which have accrued and are unpaid during said period.  Following the acquisition of the Solar Facility Estate by a Solar Facility Mortgagee or its designee as set forth above, the Solar Facility Mortgagee or other person acquiring title to the Solar Facility Estate shall (i) cure all defaults by Lessee as to payment of rent, and (ii) assume and commence performance of all of Lessee’s obligations under this Lease thereafter arising, whereon Lessor’s right to terminate this Lease based upon the default in question shall be deemed waived.

(c) Notice.  When giving notice to Lessee of any default by Lessee under this Lease, Lessor shall also serve a copy of such notice upon each Solar Facility Mortgagee.

(d) Right to Cure.

i.
Each Solar Facility Mortgagee shall have the right to cure any default by Lessee (i) within thirty (30) days after receipt of the notice referenced above, if the default is in the payment of rent or is otherwise reasonably curable within such 30-day period, or (ii) within such longer period (not to exceed 90 days in total) as may reasonably be necessary to cure such default, if such default is not reasonably curable within 30 days, provided that the cure is commenced within such 30-day period and thereafter diligently continued to completion.  Lessor shall accept such cure and performance as though the same had been done or performed by Lessee.  Any Solar Facility Mortgagee shall have the right to do any act or thing required to be performed by Lessee or any assignee under this Lease, and such act or thing performed by a Solar Facility Mortgagee shall be effective to prevent a default under this Lease as if done by Lessee or the assignee itself.  No Solar Facility Mortgagee shall have liability for any act or omission by Lessee under this Lease.

ii.
The time available to a Solar Facility Mortgagee to cure any default by Lessee shall be extended by (i) such number of days as may be necessary for such Solar Facility Mortgagee to obtain a receiver, or to initiate and complete foreclosure proceedings, if possession of the Land is necessary to cure such default, and (ii) the number of days of delay occasioned by bankruptcy stay or other judicial restriction against such remedies or occasioned by other circumstances beyond such Solar Facility Mortgagee’s reasonable control.
(e) New Lease to Solar Facility Mortgagee.  If this Lease is terminated by Lessor on account of any default by Lessee that was not susceptible to cure by the Solar Facility Mortgagee, then Lessor shall give prompt written notice thereof to each Solar Facility Mortgagee.  Each Solar Facility Mortgagee, within sixty (60) days after receipt of written notice from Lessor, shall have the right to elect to enter into a new lease of the Land as described below.  Within thirty (30) days after receiving written request therefor from a Solar Facility Mortgagee, Lessor shall execute and deliver a new lease of the Land to such Solar Facility Mortgagee, its nominee or to their purchaser, assignee or transferee, as the case may be, for the remainder of the Term of this Lease, containing the same covenants, agreements, terms, provisions and limitations as are contained in this Lease (other than those requirements which may have been satisfied or fulfilled by Lessee prior to the termination of this Lease), provided that the relevant Solar Facility Mortgagee shall pay to Lessor, simultaneously with the delivery of such new lease, all unpaid rent due under this Lease up to and including the date of the commencement of the term of such new lease, provided further that the nominee, purchaser, assignee or transferee is acceptable to Lessor in the exercise of its reasonable discretion.
(f) In the event that Lessee seeks to further assign its rights in connection with financing of the Solar Facility and the Solar Facility Mortgagee requests modifications to this Lease, Lessor agrees to cooperate with such further Lease modifications, provided that such modifications do not change Lessor's rights under this Lease.

ARTICLE VII. 
INDEMNIFICATION

Section 7.1. Indemnification by Lessee.

(a) Lessee agrees, at its expense, to indemnify, protect, defend and hold Lessor, its officers and directors, and employees, in their official and personal capacities, and their agents and representatives (“Lessor Indemnified Parties”) harmless from and against (i) all liability, losses, damages, demands, costs, claims, lawsuits, administrative proceedings, fines, penalties, and expenses (including reasonable attorneys’ fees and court costs) of every kind arising from Lessee’s use, possession, conduct, management, planning, design, construction, installation,  repair, or financing of the Facility and Land, including, but not limited to, the death of any person or any accident, injury, loss, and damage to any person or to the property of any person which shall occur on or in or adjacent to the Facility and Land to the extent that it results from any negligence or willful misconduct of Lessee, its agents,  employees, or contractors, but excluding damage, liability, costs and expenses to the extent that same may result from negligence or willful misconduct of the Lessor Indemnified Parties.

(b) Lessee shall defend, indemnify and hold harmless the Lessor Indemnified Parties from (i) any claims, investigations, liability, loss, injury, damage, remediation costs, lawsuits, civil proceedings, fines, penalties, and expenses including reasonable attorneys fees and disbursements (“Liabilities”) which result, wholly or partially, from the performance or failure or delay of performance by Lessee of its obligations under this Lease; (ii) claims arising out of any bodily injury or property damage that may occur in or on the Facility or Land during the term of this Lease; provided, however, that such indemnity shall not include the actions or inactions of third-parties over whom Lessee does not exercise control, as long as Lessee maintains and enforces reasonable security measures and appropriate liability insurance to protect against such actions or inactions.

Section 7.2. Indemnification by Lessor.  Lessor agrees, at its expense, to indemnify, protect, defend and hold Lessee, its officers and directors, and employees, in their official and personal capacities, and its agents and representatives (“Lessee Indemnified Parties”) harmless from and against all liability, losses, damages, demands, costs, claims, lawsuits, administrative proceedings, fines, penalties, and expenses (including reasonable attorneys’ fees and court costs) of every kind to the extent that it arises from any negligence or willful misconduct of Lessor, its agents,  employees, or contractors.

Section 7.3. Survival.  The indemnity provided by each Party under Section 7.01 and Section 7.02 shall survive the termination of this Lease.

ARTICLE VIII. 
INSURANCE

Section 8.1. Insurance.  Lessee’s policies shall be written to apply to bodily injury, property damage, personal injury and other covered loss, occurring during the Term; endorsed to add Lessor as additional insureds; and state that the coverage shall be primary and that any insurance maintained by Lessor shall be excess insurance only.

(a) Liability Coverage.  During the Term, Lessee shall keep in place general liability insurance (including comprehensive automobile liability and non-owned and hired automobile liability with the same coverage limits set forth below) covering Lessee against any claims arising out of liability for bodily injury and death and personal injury and advertising injury and third party property damage occurring in and about the Premises, and otherwise resulting from any acts and operations of the Lessee, its agents and employees at coverage levels not less than the total limits of $2,000,000.00 per occurrence and $5,000,000.00 annual general aggregate, and in such other amounts as may be required by Maryland law as may be changed from time to time.  Such insurance shall include, inter alia: (i) “claims made” policy forms only when the retroactive date of such insurance predates the inception of this Lease; (ii) any and all liability assumed by the Lessee under the terms of this Lease, to the extent such insurance is available; (iii) premises completed-operations coverage; (iv) the Lessor and any other parties designated by Lessor shall be designated as Additional Insured(s) with respect to (a) the Land and Facility, and (b) all covered operations of the Lessee, and (c) any property and areas and facilities of the Lessor used by the Lessee, its employees, invitees, customers or guests; and (d) severability of insured parties and cross-liability so that the protection of such insurance shall be afforded to the Lessor in the same manner as if separate policies had been issued to each of the insured parties.

(b) Workers’ Compensation Coverage.  Workers’ compensation shall, if applicable, be maintained at the levels required by Maryland law.

(c) Environmental Coverage.  Lessee shall maintain environmental insurance in the amount of at least $10 million per occurrence for environmental damage, incident, or liability.  This coverage may be maintained as part of the excess general liability coverage required above and subject to the current $2,000,000.00 retention.

(d) Other Coverage.  Such other policy or policies as are either:  (i) reasonably required of the Lessor by any mortgagee or any other party having any interest in the Premises; or (ii) required by insurers by reasons of a change in Lessee’s use of, or activities at, the Land.  Any such other coverage requirement shall be disclosed prior to the acceptance of this Lease.

(e) All insurance policies required under this Section shall:  (i) be issued by companies having the rating of not less than A as most recently rated by A. M. Best & Lessee, or similar rating institution; (ii) not be subject to cancellation or material change or non-renewal without at least thirty (30) days’ prior written notice to Lessor and any other parties designated by Lessor (A) to be additional insured(s) under the insurance policies required from Lessee, or (B) to receive such notices; and (iii) be deemed to be primary insurance in relation to any other insurance maintained by the Lessor.  If the Lessee fails to submit such policies or certificates to the Lessor within the specified time, or otherwise fails to obtain and maintain insurance coverages in accordance with this Section, then the Lessor, at the Lessor’s sole option, may, but shall not be obligated to, procure such insurance on behalf of, and at the expense of, the Lessee, and if the Lessor exercises such right and spends any funds to obtain such insurance, the Lessee shall reimburse the Lessor for such amounts upon demand, it being understood that any such sums for which the Lessee is required to reimburse the Lessor shall constitute Additional Rent under this Lease.  Such a failure shall constitute a default hereunder, and such default shall not be cured by the Lessor’s election to procure insurance on the Lessee’s behalf.  Compliance in whole or in part by the Lessee with any requirement of this Section shall not be deemed to limit, in any way or to any extent, the liabilities or obligations of the Lessee to the Lessor under the specific terms of this Lease.

(f) All insurance policies required by this Section shall be non-assessable and shall contain language to the effect that (a) the policies are primary and noncontributing with any insurance that may be carried by Lessor; (b) the policies cannot be canceled or materially changed except after thirty (30) days written notice by the insurer to Lessor.

Section 8.2. Condition Precedent.  As a condition precedent to Lessor’s obligations under this Lease, Lessee shall produce evidence of the insurance coverage required hereunder to Lessor on or prior to the Effective Date hereof.
ARTICLE IX. 
ENVIRONMENTAL COMPLIANCE

Section 9.1. Hazardous Substances.  As used herein, Hazardous Substances means any hazardous or toxic substances, materials or wastes defined, listed, classified or regulated as such in, under or pursuant to any federal, state and local laws and regulations, as they may be amended, rules or regulations concerning the environment, pollution, protection of or harm to human or animal health or safety or the environment or nature resources (“Environmental Laws”).  Such term shall include any matter giving rise to liability under the Resources Conservation Recovery Act (“RCRA”), the Comprehensive Environmental Response, Compensation and Liability Act (“CERCLA”), or any of the regulations, orders and determinations of Maryland agencies, or any common law theory based on nuisance or strict liability; or any other chemical, material, gas, or substance, exposure to or release of which is prohibited, limited, or regulated by any governmental or quasi-governmental entity or authority that asserts or may assert jurisdiction over the Land or Facility or the operations or activity at the Facility.

Section 9.2. Lessee Obligations.

(a) The Lessee shall, at its own cost, comply with all laws (federal, state or local) relating to its use of hazardous substance, including, but not limited to, RCRA, CERCLA, and all governmental authorities, including but not limited to Maryland state agencies.  The Lessee shall perform a full Phase I environmental assessment and provide a copy of such assessment to Lessor.  After the Effective Date, the Lessee shall promptly provide the Lessor with copies of all communications, submissions, permits or agreements with any governmental authority or agency (federal, state or local) relating in any way to the presence, release, threat of release, placement on, in, or about the Premises or the generation, transportation, storage, treatment, or disposal on, in, or about the Facility or Land, of any hazardous substance.

(b) The Lessor, shall have the right, to review the Phase I environmental assessment and terminate this Lease without liability within 30 days of the receipt of the Phase I environmental assessment in the event that a hazardous material which could result in a remediation obligation during the Term is disclosed in the assessment.  

(c) The Lessor, shall have the right, upon reasonable advance notice to the Lessee, to enter the Premises and/or conduct appropriate tests for the purposes of ascertaining that the Lessee complies with all applicable laws, rules or permits relating in any way to the presence of hazardous substances on, in, or about the Premises and in the event that the Lessor has reasonable basis to believe that there is the presence, release, threat of release, placement on, in, or about the Premises or the generation, transportation, storage, treatment, or disposal on, in, or about the Premises or any portion thereof, of hazardous substance, resulting from Lessee’s business or use or occupancy thereof, and upon written request by Lessor, Lessee shall provide Lessor with the results of appropriate tests of air, water or soil to demonstrate that the Lessee complies with all applicable laws, rules or permits relating in any way to the presence of hazardous substances on, in, or about the Premises or any portion thereof.

(d) If the presence, release, threat of release, placement on, in, or about the Premises or any portion thereof, or the generation, transportation, storage, treatment, or disposal on, in, or about the Premises or any portion thereof of any hazardous substance resulting from the Lessee’s business or use or occupancy thereof:  (i) gives rise to liability (including, but not limited to, a response action, remedial action, or removal action) under RCRA, CERCLA, or respecting Maryland agencies, or any common law theory based on nuisance or strict liability, (ii) causes an adverse public health effect, or (iii) pollutes, or threatens to pollute, the environment, the Lessee shall promptly take, at the Lessee’s sole cost and expense, any and all remedial and removal action necessary to clean up the Premises or any portion thereof or the property of the Lessor and mitigate exposure to liability arising from the hazardous substance, whether or not required by law.  Except as provided in Section 9.04, nothing in this Article IX imposes or shall be interpreted to impose on Lessee any obligations with respect to any preexisting hazardous substances on the Land or Lessor's compliance or noncompliance with Environmental Laws on the Land at any time prior to the Effective Date of this Lease. Lessee’s obligations under this Section shall survive the termination of this Lease for any reason.

(e) Should the Lessor determine that a cleanup plan must be prepared and that a cleanup must be undertaken because of any spills or discharges of a hazardous substance on, in, or about the Premises which occurred during the Term and caused by the Lessee or any of its agents or subcontractors, then Lessee shall, at Lessee’s own expense, prepare and submit the required plans and financial assurances, and carry out the approved plans.

(f) Additionally, the Lessee agrees to make any applications necessary pursuant to Maryland law at least nine (9) months prior to closing, terminating or transferring its operations at the Premises or the Termination Date.  At no expense to the Lessor, the Lessee shall promptly provide the Lessor with copies of all Lessee’s documentation and written communications submitted to Maryland agencies and every other governmental authority respecting environmental matters.

Section 9.3. Indemnification by Lessee.  The Lessee shall indemnify, defend and save harmless Lessor from all losses, costs, damages, fines, suits, proceedings, claims and actions of any kind arising out of or in any way connected with any spills or discharges of Hazardous Materials at the Facility or on the Land which occur during the Term in breach of the Lessee’s obligation as set forth in Section 9.02.  Nothing contained herein shall preclude the Lessee’s right to contest, by appropriate proceedings, the validity, or applicability to the Premises, of any law or requirement of any public authority, or direction of any public officer.  Lessor, at the Lessee’s sole cost and expense, shall cooperate fully with the Lessee in any environmental action taken by or against the Lessee with respect to the Land in furtherance of the Lessee’s obligations under Section 9.02, including without limitation, executing and delivering to the Lessee any submissions to, providing information to, and complying with all requirements of, Maryland agencies and permitting Lessee to enter onto the Land after the Termination Date to perform any required remediation work.

Section 9.4. Indemnification by Lessor.  If the Phase I environmental assessment that was provided to the Lessor pursuant to Section 9.02(a) failed to disclose the existence of a preexisting hazard substance and such failure was the result of negligence by the provider of such Phase 1 environmental assessment, then Lessee shall indemnify and save harmless Lessor from any losses, costs, damages, fines, suits, proceedings, claims and action of any kind arising out of, or in any way connected with, the hazardous substances that were on the site but undisclosed.  If the existence of the hazardous substance preceded the Effective Date of the Lease and the Phase I environmental assessment would not have discovered the existence of such hazardous substance, the Lessor shall indemnify, defend and save harmless Lessee from losses, costs, damages, fines, suits, proceedings, claims and actions of any kind arising out of or in any way connected with any spills or discharges of Hazardous Materials on the Land which occurred prior to the Term in an amount not to exceed $200,000.  Nothing contained herein shall preclude the Lessor’s right to contest, by appropriate proceedings, the validity, or applicability to the Land, of any law or requirement of any public authority, or direction of any public officer.  Lessee, at the Lessor’s sole cost and expense, shall cooperate fully with the Lessor in any environmental action taken by or against the Lessor with respect to the Land, including without limitation, executing and delivering to the Lessor any submissions to, providing information to, and complying with all requirements of, the Maryland agencies and permitting Lessor to enter onto the Land during the Term to perform any required remediation work, provided that Lessor's remediation during the Term shall not interfere in any respect with the operation of the Facility.
Section 9.5. Survival.  The provisions of this Article IX shall survive the expiration or termination of this Lease.

ARTICLE X. 
COMPLIANCE WITH GOVERNMENTAL ORDERS

Section 10.1. Government Orders.  Lessee, at no expense to Lessor, shall promptly execute and comply with all statutes, ordinances, rules, orders, regulations and requirements of the federal, state and local governments and of any and all other departments and bureaus applicable to the Lessee’s use of the Land or to the construction and operation of the Facility, whether ordinary, extraordinary, foreseen or unforeseen.  In addition, Lessee, at its own expense, shall comply promptly with and execute all rules, orders, regulations and recommendations of the Board of Fire Underwriters Rating Board, and Lessor’s and Lessee’s insurance companies, with respect to the prevention of fires and the exposure of liability risks with respect to Lessee’s use of the Land and Facility.

Upon Lessee’s written request, Lessor shall execute and deliver any documents or instruments reasonably required to obtain such permits, consents, certificates and approvals as may be necessary for Lessee’s financing and development of the Premises, provided that (i) Lessee shall reimburse Lessor from all costs and expenses incurred in connection therewith; (ii) such documents or instruments do not impose any liability or obligation on Lessor beyond those arising under this Lease, or vary or modify the rights and obligations of the Parties under this Lease, or adversely affect Lessor in any way not contemplated by this Lease.

ARTICLE XI. 
EVENTS OF DEFAULT

Section 11.1. Termination Due to Event of Default.
(a) Lessor Event of Default.  If an event specified in Section 11.02 (an “Event of Default”) occurs with respect to Lessor, then the Lessee may terminate this Lease upon thirty (30) days’ written notice to Lessor and, if Lessor fails to cure such Event of Default within such thirty (30) day period Lessee may terminate this Lease and Lessee will be entitled to all available remedies at law or in equity, except as expressly limited by this Lease (including Section 12.13).

(b) Lessee Event of Default.  If an Event of Default specified in Section 11.02  occurs with respect to Lessee, then the Lessor, without waiving any other rights available to the it at law or in equity, except as expressly limited by this Lease (including Section 12.13) may either (i) give the Lessee thirty (30) days` written notice of termination of this Lease or (ii) without terminating this Lease, give the Lessee notice of the Lessor’s intention to re-enter and take possession of the Land, pursuant to legal process.  The giving of either of such notices to the Lessee shall precede the termination of the Lessee’s right to possession of the Land under this Lease, and give rise to the rights of the Lessor to exercise all other available legal remedies without discharging the Lessee from any of its liabilities or obligations hereunder, except those that cannot be satisfied in the absence of possession of the Land by the Lessee.

Section 11.2. Event of Default.  The occurrence of any of the following events shall constitute an Event of Default:

(a) Default.  If a Party fails to perform any covenant set forth in this Lease (other than obligations that are otherwise specifically covered in this Section 11.02), or in the PPSA, and the failure to perform is not cured within 60 days after the Non-Defaulting Party notifies the Defaulting Party of the failure, the Lease shall be terminated. Notwithstanding the foregoing, in the event that the PPSA terminates early as a result of a breach of the PPSA by the Lessor and Lessee elects to continue to operate the Facility, then this Lease shall not be terminated and shall continue in full force and effect until the original date that the PPSA, as of its effective date, was scheduled to terminate. In the event that the failure to perform cannot be cured with reasonable due diligence within the 60-day period, and the Party has commenced and is continuing to attempt to effect a cure, an Event of Default shall not be deemed to have occurred until the expiration of such longer period as may be reasonably necessary to complete the cure, but in no event shall such longer period exceed an additional 60 days. 
(b) Bankruptcy and Insolvency.  A Party shall be in default of this Lease in the event a Party

(i) is dissolved (other than pursuant to a consolidation, amalgamation or merger);

(ii) becomes insolvent or is unable to pay its debts or fails, or admits in writing its inability, generally to pay its debts as they become due;

(iii) institutes or has instituted against it a proceeding seeking a judgment of insolvency or bankruptcy or any other relief under any bankruptcy or insolvency law or other similar law affecting creditors’ rights, or a petition is presented for its winding-up or liquidation and, in the case of any such proceeding or petition instituted or presented against it, such proceeding or petition (x) results in a judgment of insolvency or bankruptcy or the entry of an order for relief or the making of an order for its winding-up or liquidation or (y) is not dismissed, discharged, stayed or restrained in each case within 90 days of the institution or presentation thereof;

(iv) has a resolution passed for its winding-up, official management or liquidation (other than pursuant to a consolidation, amalgamation or merger);

(v) seeks or becomes subject to the appointment of an administrator, provisional liquidator, conservator, receiver, trustee, custodian or other similar official for it or for all or substantially all its assets;

(vi) has a secured party take possession of all or substantially all its assets or has a distress, execution, attachment, sequestration or other legal process levied, enforced or sued on or against all or substantially all its assets;

(vii) causes or is subject to any event with respect to it, which, under the applicable laws of any jurisdiction, has an analogous effect to any of the events specified in clauses (i) through (vii ) (inclusive); or

(viii) takes any action in furtherance of, or indicating its consent to, approval of, or acquiescence in, any of the foregoing acts.

Section 11.3. Lessee Right to Cure.  Lessee shall have the right to cure any default by Lessor (i) within thirty (30) days after receipt of the notice referenced above, if the default is in the payment of rent or is otherwise reasonably curable within such 30-day period, or (ii) within such longer period (not to exceed 90 days in total) as may reasonably be necessary to cure such default, if such default is not reasonably curable within 30 days, provided that the cure is commenced within such 30-day period and thereafter diligently continued to completion.  

ARTICLE XII. 
MISCELLANEOUS

Section 12.1. Amendments.  The parties hereto from time to time, may amend this Lease in writing as may be necessary.  Without limiting the generality of the foregoing, this Lease may be amended or supplemented concurrently with an extension of the term of the PPSA; provided, however, that no changes to this Lease shall be binding unless they are set forth in a writing signed by both Parties

Section 12.2. Severability.  If any term or provision of this Lease, or the application thereof to any person or circumstances shall, to any extent, be deemed invalid or unenforceable, the remainder of this Lease or the application of such term or provision to persons or circumstances other than those as to which it is invalid or unenforceable, shall not be affected thereby, and each term and provision of this Lease shall be valid and enforceable to the fullest extent permitted by law.

Section 12.3. Independent Principal.  The Lessee shall at all times act as an independent principal and not as an agent or employee of the Lessor. The Lessee shall not enter into any agreements or commitments on behalf of the Lessor.

Section 12.4. Waiver.  The waiver by either party of any breach of this Lease shall not be deemed to be a waiver of a subsequent breach of the same or any other covenant, condition or term of this Lease.

Section 12.5. Entire Agreement.  This Lease contains the Parties’ entire agreement and no representations, inducements, promises or agreements, oral or otherwise, not embodied herein, shall be of any force or effect.

Section 12.6. Notices and Demands.  Any notice, demand or other communication under this Lease by either party to the other shall be sufficiently given or delivered if in writing and dispatched by registered or certified mail, postage prepaid and return receipt requested, or delivered personally:

	If to the Lessor:
	Laura Allen, Town Administrator
10 William St., 
Berlin, MD 21811 



	with a copy to:
	Town Attorney 
Berlin, MD 21811 


	If to the Lessee:
	[solar developer] 





With a copy to:


or at such other address with respect to which any party may, from time to time, designate in writing and forward to the other as provided in this Section.

Section 12.7. Mutual Waiver of Subrogation.  Each party hereto hereby waives any and all claims which arise or which may arise in its favor and against the other party hereto during the term of this Lease or any extension or renewal thereof for any and all loss of, or damage to, any of its property located within or upon or constituting a part of the Facility, to the extent that such loss or damage is recovered under an insurance policy or policies and to the extent such policy or policies contain provision permitting such waiver of claims.  Each Party agrees to request its insurers to issue policies containing such provisions and if any extra premium is payable therefore, the party which would benefit from the provision shall have the option to pay such additional premium in order to obtain such benefit.

Section 12.8. Successors and Assigns.  This Lease shall inure to the benefit of and shall be binding upon the Lessee and the Lessor and their respective successors and assigns.

Section 12.9. Counterparts.  This Lease may be executed in counterparts, each of which shall constitute original documents, but all of which together shall constitute one and the same instrument.

Section 12.10. Applicable Law.  This Lease shall be interpreted and enforced in accordance with the laws of Maryland.

Section 12.11. Headings.  The headings of the several sections hereof are inserted for convenience only and shall not control or affect the interpretation of the provisions hereof.

Section 12.12. Force Majeure.  If a Party shall be delayed, hindered in or prevented from the performance of any acts required hereunder, other than the payment of Rent, by reason of Force Majeure, then performance of such acts shall be excused for the period of the delay and the period for the performance of any such act shall be extended for a period equal to the period of such delay.  Force Majeure shall be defined as any cause beyond a party’s reasonable control, including Acts of God, strikes, blackouts, failure of power, labor troubles, shortage of materials or services, governmental preemption in connection with a national or local emergency, riots, insurrection, the act or failure to act of the other party, or by reason of any rule, order or regulation of any governmental agency or by reason of the conditions of supply and demand which have been or are affected by war, hostilities or similar emergency.

Section 12.13. Limitation of Liabilities.  Neither Party will be liable to the other for consequential, incidental, punitive, exemplary or indirect damages, lost profits or other business interruption damages, by statute, in tort, or in contract.  This limitation does not limit an indemnifying Party’s obligation under Article IX.  The provisions of this Section 12.13 shall survive the termination of this Lease.

Section 12.14. Gender.  In all references herein to any parties, persons, entities or corporations the use of any particular gender or the plural or singular member is intended to include the appropriate gender or number as the text of the within instrument may require.  All the terms, covenants and conditions herein contained shall be for and shall inure to the benefit of and shall bind the respective parties hereto, and their heirs, executors, administrators, personal or legal representatives, successors and assigns.

Section 12.15. Dispute Resolution.  The Parties agree to first attempt to settle any dispute arising out of or in connection with this Lease by good-faith negotiation. If the Parties are unable to resolve amicably any dispute arising out of or in connection with this Lease, such dispute shall be resolved by binding arbitration before a single arbitrator in Trenton, NJ under the commercial rules of the American Arbitration Association.  The arbitrator shall have experience with leasing public land and be recommended by the American Arbitration Association to the Parties.  If a recommended arbitrator is not acceptable to one of the parties, the American Arbitration Association shall recommend another arbitrator.  If the second recommendation is not acceptable, a third recommendation will be presented and appointed, subject only to rejection by a party if there is a direct conflict of interest.  The cure periods for any alleged default(s) under this Lease disputed in good faith by Lessee shall be tolled until arbitration of the dispute is completed and the period for any appeal has lapsed.

Section 12.16. Waiver of Nuisance.  Lessor has been informed by Lessee and understands that the presence and operations of the Facility on the Land could potentially result in some nuisance to Lessor, such as higher noise levels than currently occur at the Land and visual impacts. Such notice to Lessor regarding the existence of such nuisances shall not constitute a waiver of any right Lessor may have to object to such nuisances.

Section 12.17. Memorandum of Lease.  Lessor and Lessee shall execute a memorandum of this Lease in form and substance satisfactory to Lessee, or an amendment to any such memorandum, which Lessee shall record, at its sole expense, in the real property records of the county where the Land are located. In the event of any inconsistency between the terms and provisions of this Lease and those contained in such Memorandum of Lease, the terms and provisions of this Lease shall control. Lessor further consents to the recordation of the interest of any Solar Facility Mortgagee or assignee of Lessee’s interest in this Lease.

Section 12.18. Further Assurances.   The Parties hereby agree to the extent necessary to take such further action and execute further documents to implement the intent of the Parties set forth in this Lease and the PPSA.

IN WITNESS WHEREOF, the parties hereto have executed this Lease as of the date first above written.

	
	[solar developer]
By: ________________________________
Name: ________________________________

Title:________________________________



	
	Town of Berlin, Maryland
By: ________________________________
Name: ________________________________

Title:________________________________
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BY AND BETWEEN [solar developer] and Town of Berlin, Maryland 
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PERMITTED ENCUMBRANCES

1


