Town of Berlin, MD
DRAFT
Prepared for RFQ dated 10-15-15


POWER PURCHASE AND SALE AGREEMENT

BY AND BETWEEN

[Solar Developer] 
AND 
THE TOWN OF BERLIN, MARYLAND 
THIS POWER PURCHASE AND SALE AGREEMENT (the “Agreement”), dated as of ____________, 201_, by and between [solar developer], a [Maryland] company having an address at _______________ (“Seller”), and the Town of Berlin, Maryland, a municipal corporation of the State of Maryland, having an address at 10 William St., Berlin, MD 21811  (the “Town” or “Buyer”).


W I T N E S S E T H 
WHEREAS, Seller is engaged in the business of producing and selling renewable energy products including the installation, operation and maintenance of solar electric generating facilities; and

WHEREAS, Buyer is a municipality of the State of Maryland which owns and operates an electric utility; and 

WHEREAS, Seller wishes to develop, own and operate a [__ MW] solar electric generating facility (the “Facility”) to be located in Berlin, Maryland; and 

WHEREAS, Seller wishes to sell and Buyer wishes to purchase electric energy and associated products that will be produced by the Facility; and 


WHEREAS, the parties have entered into a ground lease agreement (the “Ground Lease”) pursuant to which Buyer shall lease land (the “Leased Land”) on which Seller may construct the Facility; 


NOW, THEREFORE, in consideration of the foregoing and the mutual covenants and agreements contained in this Agreement, and for other good and valuable consideration the receipt and adequacy of which is hereby acknowledged, the Parties agree as follows:

Article 1 
Definitions

1.1 Definitions.  As used in this Agreement, the following terms shall have the meanings set out or referred to below, unless the context requires otherwise:  

“Affiliate” – with respect to any person or entity, any other person or entity that controls, is controlled by, or is under common control with that person or entity, and includes any officer or director of that person or entity.  

“Agreement” – this Agreement, including all Exhibits, as any of them may be amended or supplemented from time to time.

“Applicable Law” – all applicable provisions of any constitution, statute, law, ordinance, code, rule, regulation, decision, order, decree, judgment, release, license, permit, stipulation or other official pronouncement enacted, promulgated or issued by any Governmental Authority.

“Assignment for Security” – see Section 15.3.

“Billing Month” – each calendar month of the Contract Year.
“Business Day – any day that banks are open for business in Berlin, Maryland.

“Buyer” – Town of Berlin, Maryland.

 “Change in Law”  - means that applicable law or rules are amended, modified, nullified, suspended, repealed, found unconstitutional or unlawful, or changed or affected in any respect by any law or rule of any Governmental Authority, including, without limitation, any interpretation thereof by any Governmental Authority.
“Claiming Party” – see Section 14.1.

“Claims” – any claims, demands, losses, liabilities, penalties (civil or criminal), fines and expenses (including reasonable attorneys’ fees and expenses), including with respect to (i) personal injury or death to persons, damage to any property or facilities of any person or entity, (ii) environmental, health or safety matters or conditions (including on-Site or off-Site contamination), and (iii) financial responsibility for corrective or remedial action under any Environmental Law or fines or penalties imposed under any Environmental Law.
“Commercial Operation Date” – see Section 3.1. 
“Commercially Reasonable Efforts” – the efforts that a prudent person desiring to achieve a result would use in similar circumstances to achieve that result as expeditiously as practicable; provided, however, that a person required to use Commercially Reasonable Efforts will not be required to undertake extraordinary or unreasonable measures or incur expenses in excess of normal and usual filing fees and processing fees, if any.

“Contract Year” – each twelve-month period during the Delivery Term which shall begin on the Commercial Operation Date and end on each annual anniversary thereof.  In the event that the Termination Date does not fall on the last day of any such twelve-month period, the final Contract Year shall be a period of less that twelve months beginning on the last annual anniversary of the Commercial Operation Date that occurs within the Delivery Term and ending on the Termination Date.  

“Delivery Points” – see Section 5.1.
“Delivery Term” – see Section 2.2.

“Dispute” – see Section 15.7.1.

“Energy Payment” – see Section 8.1.
“Effective Date” – the date twenty (20) days after the Agreement is executed by qualified officials of the Town of Berlin.

“Environmental Attributes” - any and all fuel, emissions, air quality, and other environmental characteristics, credits, benefits, reductions, offsets, allowances, certificates, Renewable Energy Credits, green tags and attributes resulting from the generation of Facility or the avoidance of the emission of any gas, chemical or other substance to the air, soil or water attributable to such generation or arising out of any Applicable Law (whether now existing or enacted in the future and including any benefit under the Federal Clean Air Act of 1991), including any such Applicable Law relating to oxides of nitrogen, sulfur or carbon, with particulate matter, and soot or mercury, in each case that are attributable to the Solar Energy produced by the Facility during the Term.

“Environmental Laws” – all Applicable Laws relating to pollution, protection, preservation or restoration of human health, the environment or natural resources, including laws relating to releases or threatened releases of hazardous substances or hazardous waste, or otherwise relating to the manufacture, processing, distribution, use, treatment, storage, disposal, transport or handling of hazardous substances or hazardous waste, including, but not limited to, the Clean Water Act, the Clean Air Act, the Resource Conservation and Recovery Act, and the Comprehensive Environmental Response Compensation and Liability Act, in each case as amended, and their state and local counterparts and all regulations there under.

“Event of Default” – see Section 10.1.
“Extended Term” – see Section 2.5.1.
“Facility” – the solar electric generating facility that will be owned by Seller and located in Berlin, Maryland..   

“FERC” – the Federal Energy Regulatory Commission or its successor organization.  

“Force Majeure” – an event or circumstance that prevents one Party from performing its obligations under this Agreement, which event or circumstance was not anticipated as of the Effective Date, which is not within the reasonable control of, or the result of the negligence of, the Claiming Party, and which, by the exercise of due diligence, the Claiming Party is unable to overcome or avoid or cause to be avoided; provided, however, that in no event shall (1) a site-specific strike, lockout or labor dispute or (2) an inability to comply with Applicable Law as in effect at the execution date of this Agreement be considered an event of Force Majeure.
“Forced Outage” – a time during which the Facility is not capable of normal operations for reasons other than Force Majeure and which is not a Planned Outage or Maintenance Outage.

“Governmental Authority” – any federal, state or local legislative, executive, judicial, quasi-judicial or other public authority, agency, department, bureau, division, unit, court, tribunal, or other public body, person or entity having jurisdiction over a Party, the Facility or this Agreement.

“Indemnified Party” – see Section 15.8.

“Indemnifying Party” – see Section 15.8.

“Initial Term” – see Section 2.2.

“Initiating Party” – see Section 15.7.1.

“Interconnection Facilities” – see Section 6.1.

“Lease” – the Ground Lease Agreement by and between the parties pursuant to which the Buyer will lease the Leased Land upon which the Seller shall construct the Facility.   
“Leased Land” – the land leased by the Buyer to the Seller upon which the Facility shall be constructed.  
“Maintenance Outage” – see Section 9.5. 

“Meters” – see Section 7.1.  

“Operating Representative” – see Section 9.11.

 “Party” – Buyer or Seller.

“Peak Periods” – the period including the months of June through September and the period including the months of December, January and February.
“Permit” – any license, approval, order, permit or similar document or action issued or taken by any Governmental Authority. 

“PJM” - means the PJM Interconnection, L.L.C. or its successor in regulatory function.

“PJM Operating Agreement” - the Operating Agreement of PJM Interconnection, L.L.C., as it may be amended from time to time (or any document replacing it as to the relevant provisions).

“PJM Reliability Assurance Agreement” - the PJM Reliability Assurance Agreement among Load-Serving Entities in the MAAC Control Zone, amended from time to time (or any document replacing it as to the relevant provisions).

“PJM Rules” - the PJM Tariff, the PJM Reliability Assurance Agreement, the PJM Green Book, the PJM Manual for Capacity Obligations, the PJM Operating Agreement, and the other PJM rules and regulations in effect from time to time.

“PJM Tariff” - the Open Access Transmission Tariff of PJM as maintained on file with the FERC as the same may be amended or supplemented from time to time. 

“PJM Year” – means the twelve month period beginning June 1 and ending May 31 of each year.
“Planned Outage” – the planned removal of the Facility from service that is scheduled in accordance with Section 9.4. 

“Product” -  the Energy produced by the Facility during the Delivery Term.
“Prudent Industry Practice” – any of the practices, methods, standards and acts (including practices, methods, standards and acts engaged in or adopted by a significant portion of the electric power generation industry in the United States during the applicable period) which, in the exercise of reasonable judgment in light of the facts known at the time, could be expected to accomplish the desired result consistent with reliability, economy, safety, and expedition.  Prudent Industry Practice is not intended to be limited to any particular set of optimum practices, methods, standards or acts to the exclusion of all others, but rather is intended to include practices, methods, or acts generally accepted in the United States, having due regard for, among other things, manufacturers’ recommendations and warranties, contractual obligations, Applicable Law and requirements or guidance of Governmental Authorities and the North American Electric Reliability Council.
“Renewable Energy Credit” - means all renewable energy credits, offsets, or other benefits allocated, assigned or otherwise awarded or certified to Seller, or the Facility by any Governmental Authority, program administrator or other certification board or other person generally recognized in the generation industry in connection with the Facility (including “Certificates,” as defined in the PJM GATS Operating Rules), that are, in each case, attributable to the Energy produced by the Facility during the Term.  Renewable Energy Credit as used herein shall specifically include Solar Renewable Energy Credits as defined or created by the State of Maryland and/or a Governmental Authority of the State of Maryland.

“Seller” – As defined in the first paragraph of this Agreement. 

“Solar Energy” – electric energy produced by the Facility measured in megawatt-hours (MWh).

“Specified Rate” –for each calendar month, the lower of (1) the highest “prime rate” as published in The Wall Street Journal under the heading “Money Rates” on the first day of such month that such rates are published, plus 1% per annum and (2) the maximum rate allowed by Applicable Law.

“Tax” or “Taxes” – all taxes, assessments, charges, duties, fees, levies or other governmental charges, including all federal, state, local, foreign or other income, profits, unitary, business, franchise, capital stock, real property, personal property, intangible, withholding, FICA, unemployment compensation, disability, transfer, sales, use, excise and other taxes, assessments, charges, duties, fees, or levies of any kind whatsoever (whether or not requiring the filing of returns) and all deficiency assessments, additions to tax, penalties and interest.

“Termination Date” – see Section 2.2.

“Test Energy” – see Section 3.2.2.
“Uplift Charge”- the tariff MWhr charge, if any, for the use of the Buyer's distribution system to deliver Seller’s Solar Energy to the Town’s interconnection with PJM.

1.2 Interpretation.  The headings utilized in this Agreement are provided for convenience only and will not affect its construction or interpretation. All references to “Articles,” “Sections,” or “Exhibits” refer to the corresponding Articles, Sections, or Exhibits of or to this Agreement.  All Exhibits to this Agreement are hereby incorporated by reference.  All words used in this Agreement will be construed to be of such gender or number as the circumstances require.  Unless otherwise expressly provided, the word “including” does not limit the preceding words or terms.  Unless otherwise stated, any reference in this Agreement to any person shall include its permitted successors and assigns and, in the case of any Governmental Authority, any successor to its functions and capacities.

1.3 Construction.  In the event of a conflict between the terms of this Agreement and those of any Exhibit, the terms of the Agreement shall prevail.  Each Party acknowledges that it and its counsel have reviewed and revised this Agreement and that the normal rule of construction to the effect that any ambiguities are to be resolved against the drafting party shall not be employed in the interpretation of this Agreement.

Article 2 
Term and Conditions Precedent

2.1 Effective Date.  This Agreement will become effective upon the date of its execution and delivery by the Parties. 

2.2 Term.  Unless extended pursuant to Section 2.5, this Agreement will remain in effect until the [25th ] anniversary of the Commercial Operation Date (such period to be referred to as the “Initial Term” and such date to be referred to as the “Termination Date”), subject to earlier termination pursuant to Sections 10.1 and 14.2.  The period from the Commercial Operation Date until the Termination Date to be referred to as the “Delivery Term.”
2.3 Conditions Precedent.   

2.3.1 Seller’s Conditions Precedent. Seller may terminate this Agreement effective upon written notice to Buyer to that effect, and neither Party will have any further obligation to the other Party, except as provided in Section 2.4, if by _________, 201_:

(a)
Seller has not obtained financing commitments for development, construction and operation of the Facility under terms and conditions that are acceptable to Seller in its sole discretion; or
(b)
Seller has not obtained a confirmed order for scheduled delivery of the equipment or notified Buyer that it is waiving the condition that it receive such order and scheduled delivery date; or 

(c)
all municipal approvals and Permits necessary for the site control, development, and/or construction of the Facility, including certification from the State of Maryland that the Facility complies with the State’s solar electric generation requirements and that its production qualifies for solar Renewable Energy Credits, either have not been issued or such Permits contain terms and conditions that are unacceptable to Seller in its sole discretion; or 

(d)
a Change-in-Law or a change in the PJM Rules renders performance of any material obligation in this Agreement Commercially Impracticable, as that term is defined in the Uniform Commercial Code, or materially affects the function of this Agreement with respect to the Parties, excluding the expiration of any special tax credits for the development of solar generating facilities or Solar Renewable Energy Credits (SRECS).

2.4.2
Buyer’s Conditions Precedent.  Buyer may terminate this Agreement effective upon written notice to Seller to that effect, and neither Party will have any further obligation to the other Party, except as provided in Section 2.4, if, by___________, 201_:
 (a)
Seller has not entered into the Lease with Buyer under terms and conditions that are acceptable to Seller in its sole discretion;
(c)
Seller has not, by ______________, 201_, obtained financing commitments for the purpose of developing, constructing, and operating the Facility on terms and conditions that are acceptable to Seller in its sole discretion or notified Buyer that it is waiving the condition that it receive such financing commitments; 
(d)
Seller has not obtained a confirmed order by ___________, 201_ for the equipment and scheduled delivery by _____________, 201_ for the equipment or notified Buyer that it is waiving the condition that it confirm such order and provide a scheduled delivery date ;
(e)
Seller has not, by ______________, 201_, received all Permits necessary for the ownership, development, and construction of the Facility on terms and conditions acceptable to Seller in its sole discretion or notified Buyer that it is waiving the condition that it receive such Permits;

(f)
Buyer may terminate this Agreement effective upon written notice to Seller to that effect and neither Party will have any further obligation to the other Party, except as provided in Section 2.4, if the Commercial Operation Date has not occurred by ________________.

2.4.3
Waiver of Conditions Precedent.  In the event any of the foregoing conditions to the obligations of a Party shall fail to be satisfied, such Party may, in its sole discretion, elect by written notice to the other Party to perform its obligations under this Agreement despite such failure, in which event such Party will be deemed to have waived such condition and any claim for damages, losses or other relief arising from or in connection with such failure, unless otherwise agreed in writing executed by the Parties.

2.4.4
Effect of Termination.  Except to the extent expressly provided in this Agreement, the expiration or termination of this Agreement shall not relieve either party of any liability accrued or arising from conduct or activities prior to the effective date of the expiration or termination, and such expiration or termination shall not affect the continued operation or enforcement of any provision of this Agreement which by its express terms or by reasonable implication is to survive any expiration or termination.

2.4 Disposition of the Facility at the End of the Term.  

2.4.1 Seller Duties.  Seller shall notify Buyer, no later than thirty-six (36) months prior to the expiration of the Term, whether it intends to remove the Facility, turn over the Facility to the Buyer, or sell the output or Facility to a Governmental Authority duly authorized to purchase such output and to enter into a new lease for the Leased Land.  
2.4.2 Disposition of Facility.  If, in the notification provided by Seller pursuant to Section 2.4.1, Seller indicates that it is prepared to grant all rights, title, and interests in the Facility to Buyer, Buyer shall, within ninety (90) days of receipt of said notice, provide notice to Seller of whether (i) it will take title to the Facility at the end of the Initial Term or (ii) Seller should remove the Facility from the Leased Land at the end of the Initial Term.  
2.4.3 Transfer of Title of the Facility to Buyer.  If, under Section 2.4.2, Buyer elects to take title to the Facility, Seller shall convey title to Buyer free and clear of all liens for a price equal to the fair market value of the Facility as determined by an independent appraiser.  Each Party shall deliver and execute such documents as the other Party shall reasonably request to effect title transfer.  Closing shall occur at a time and at a location to be agreed to by the Parties.  Except insofar as any Environmental Law may impose a continuing liability on the Seller, upon transfer of title, Seller shall have no remaining obligations with respect to the Facility, it shall have no obligation to remove the Facility from the Leased Land and it shall provide no warranties with respect to the condition or operation of the Facility.

2.4.4 Removal by Seller.   If, under Section 2.4.2 Buyer directs Seller to remove the Facility from the Leased Land, Seller shall remove the Facility, including all ancillary equipment owned by Seller, from the Leased Land and return the Leased Land to its original condition within nine (9) months  of the end of the Initial Term or Extended Term, as applicable.  

Article 3 
Commercial Operation Date; Testing

3.1
Commercial Operation Date.  The respective rights and obligations of Seller and Buyer relating to the commercial operation of the Facility and the obligation of Buyer to make payments under Article 8 shall commence on the Commercial Operation Date.  The “Commercial Operation Date” will be the date on which Seller notifies Buyer that: 
(a) Seller has obtained, pursuant to final orders, all material Permits required for the operation of the Facility and such Permits are effective; and 

(b) Seller has successfully completed all tests required to establish that the Facility can provide the Products to Buyer; and

(c) There are no suits, proceedings, judgments, rulings or orders by or before any Governmental Authority that could reasonably be expected to materially and adversely affect the ability of the Facility to operate, produce Solar Energy, and deliver the Products; and
(d) The Facility commences delivering energy consistently to Buyer.

3.2 Test Energy.

3.2.1 Testing Prior to the Commercial Operation Date.  Seller will provide Buyer with a schedule of testing dates at the Facility as soon as practicable prior to commencement of testing.  

3.2.2 Coordination of Tests.  Seller will coordinate with Buyer the production and delivery of Solar Energy during testing (such Solar Energy to be referred to as “Test Energy”).  Buyer will cooperate with Seller to facilitate Seller’s testing of the Facility.  Seller will use Commercially Reasonable Efforts to schedule testing at times acceptable Buyer.

3.2.3 Payment for Test Energy.  Buyer will purchase and receive all Test Energy and shall pay Seller for said Test Energy at the Energy Payment rate that will be in effect during the first Contract Year.  

Article 4 
Purchase and Sale of Products

4.1 Solar Energy.   Seller will deliver and sell to Buyer and Buyer will purchase and receive from Seller all of the Solar Energy produced by the Facility during the Delivery Term.
4.2 Measurement of Products.  
4.2.1 Solar Energy:  Seller shall sell to Buyer and Buyer shall purchase from Seller the actual quantity of Solar Energy produced by the Facility as measured at the Meter at the Delivery Point.  Seller does not guaranty to Buyer any minimum level of production either during a specific month or during the Delivery Term.

4.3 No Other Products.  Seller shall not sell or deliver, and Buyer shall not be entitled to purchase or receive, any product or benefit from the Facility that is not expressly set forth in this Agreement.  Seller retains all rights and ownership with respect to all products or benefits not expressly sold to Buyer hereunder.  [Specifically, and without limitation, Seller retains the rights to all Renewable Energy Credits and other Environmental Attributes associated with the operation or ownership of the Facility. ]   

Article 5 
Delivery Point; Delivery
5.1 Delivery Point.  The point of delivery (the “Delivery Point”) of the Solar Energy are set forth on Exhibit C attached hereto. 

5.2 Title.  Unless otherwise agreed, title to and risk of loss of Solar Energy shall pass from Seller to Buyer at the Delivery Point.

5.3 Responsibility.  Seller shall be responsible for delivery of Energy to the Delivery Point and, as between the Parties, shall be responsible for all costs, liabilities, taxes, losses, and charges of any kind imposed or assessed with respect to the delivery of Energy to the Delivery Point.  

5.4 Energy.  Energy supplied under this Agreement will be supplied as three-phase, alternating 60 Hertz current, expressed in megawatt hours.
Article 6 
Interconnection and Station Service

6.1 Interconnection Facilities.  Seller shall be responsible for the cost of designing, testing and constructing, in a manner consistent with utility system standards for the interconnection of customer owned generation, the facilities (the “Interconnection Facilities”) required for interconnection of the Facility with the Buyer’s electric distribution system.  On the Commercial Operation Date, title to the Interconnection Facilities on Buyer’s side of the Delivery Point shall, if not already owned by the Buyer and without any additional action of the Parties, be transferred from Seller to the Buyer and the Buyer shall, thereafter, own and operate the Interconnection Facilities on its side of the Delivery Point.  Seller shall own and operate the Interconnection Facilities on its side of the Delivery Point.  Buyer and Seller shall operate and maintain their respective Interconnection Facilities in accordance with Prudent Industry Practices.  

6.2
Station Service.    Seller shall acquire Station Service from the Buyer under the rate that is applicable for service to the Facility which such rate, on the Effective Date, is the ______ rate. 

Article 7 
Metering 

7.1 Location and Ownership.  The Buyer shall purchase and install revenue grade meters on Buyer’s side of the Delivery Points (“Meters”) at Seller’s cost.  The Meters shall satisfy PJM Rules.
7.2 Access to Meter Data.  Seller, at its expense, shall be entitled to metering data from the Meters.

7.3 Check Meters.  Either Party may, at its option and expense (and in each case subject to the approval of the other Party, which approval shall not be unreasonably withheld), install, operate and maintain one or more check meters in accordance with Prudent Industry Practice.  Check meters will be subject to inspection and testing by the other Party at all reasonable times. 

7.4 Testing and Adjustment of Meters.  Inspection and testing of Meters, and any adjustments as a result of such inspection and testing, will be in accordance with applicable PJM Rules for metering and interconnection standards then in effect. 

7.5 Meter Disputes.  Any dispute regarding the accuracy of the Meters must be initiated within one year from the end of the month in question.

Article 8 
Charges and Payments

8.1 Payment.  During the Delivery Term Buyer shall pay Seller in accordance with Section 8.2 below, the amounts for the Products calculated in accordance with Exhibit A.
8.2 Statements and Payment.

8.2.1 Monthly Invoice for Energy.  By the tenth day of each calendar month following a calendar month in which Solar Energy was delivered, Seller shall provide Buyer with an invoice setting forth the quantity of Solar Energy delivered and the amount of the Energy Payment for such Solar Energy calculated in accordance with Exhibit A.  Seller’s invoice shall be due and payable by wire transfer within thirty (30) days of receipt.  Payment of Seller’s invoice shall be in the manner as prescribed in the Buyer’s procurement procedures.  Only claims which have been incurred for materials, services and supplies acquired in accordance with the laws of the State of Maryland will be eligible for processing. This law applies to all contract commodities as well as amendatory change orders.
8.2.2 Sample Invoice.  A sample is attached, solely for illustrative purposes, as Exhibit B.
8.2.3 Next Business Day.  If the last calendar day for a payment due under this Agreement is not a Business Day, then such payment shall be due not later than the next Business Day following that calendar day.

8.2.4 Interest.  If Buyer fails to pay any amount payable under this Agreement when due, then Buyer also will pay interest at the Specified Rate on the amount that is not paid from the date that the amount was due to the date on which Seller receives payment. 

8.2.5 Disputes.  Invoices and payments will be subject to dispute for a period of ninety (90) days from the end of the month in question.  If Buyer in good faith disputes the amount of any invoice or any part thereof, Buyer shall pay to Seller such amount as it concedes to be correct.  Any disputes regarding or arising out of invoices or payments, or portions of invoices or payments, shall be resolved in accordance with the procedures set forth in Section 15.7 of this Agreement regarding Dispute Resolution.   Upon a determination that Buyer owes all or a portion of the disputed amount, Buyer shall pay Seller the amount owed, with interest at the Specified Rate from the date that the disputed amount would have been due, within seven (7) Business Days.   

Article 9 
Maintenance and Operation

9.1 Initial Operations.  Seller shall use Commercially Reasonable Efforts in accordance with Prudent Industry Practice to cause the Commercial Operation Date to occur on or before _____________201_.  

9.2 Operation and Maintenance.  Seller shall at all times operate and maintain the Facility in accordance with Prudent Industry Practice.  

9.3 Permits and Compliance with Law. 

9.3.1 Seller shall obtain and maintain in full force and effect all applicable Permits that are necessary for the ownership, development, construction, operation and maintenance of the Facility and the generation and delivery of Solar Energy, except to the extent that failure to do so would not materially adversely affect the operation of the Facility or generation and delivery of Solar Energy.  Buyer shall cooperate with Seller’s efforts to obtain all such Permits.

9.3.2 Seller shall, at all times during the Term, comply with all Applicable Law related to the operation and maintenance of the Facility and Seller’s performance of its obligations under this Agreement, including all applicable Environmental Laws in effect at any time during the Term.

9.3.3 Buyer shall, at all times during the Term, comply with all Applicable Law necessary for Buyer to perform its obligations under this Agreement, including all applicable Environmental Laws in effect at any time during the Term. 

9.4 Planned Outages.   Seller shall, prior to the commencement of each PJM Year, prepare and deliver to Buyer a schedule of Planned Outages for the Facility that conforms to Prudent Industry Practice and the PJM Rules.  Seller shall not schedule a Planned Outage during the summer Peak Period.  In the event that Buyer reasonably objects to Seller’s Planned Outage schedule Buyer shall notify Seller as soon as practicable and the Parties shall use Commercially Reasonable Efforts to agree upon a revised Planned Outage schedule. 
9.5 Maintenance Outages.  If Seller determines, in its sole discretion and consistent with Prudent Industry Practice or the PJM Rules, that the Facility must be removed temporarily from service for maintenance purposes (a “Maintenance Outage”), Seller will communicate to Buyer the commencement date and expected duration of any such Maintenance Outage as far in advance of the commencement of the Maintenance Outage as practicable.    In the event Buyer reasonably objects to the schedule for Seller’s Maintenance Outage, Buyer shall notify Seller as soon as practicable and the Parties shall use Commercially Reasonable Efforts to agree upon a revised schedule for the Maintenance Outage.

9.6 Records and Audit Rights.  Seller shall maintain all records of its activities concerning its obligations hereunder, including, but not limited to, records related to invoicing and payments to and by Seller.  Such records shall contain all entries reflecting the business operations of Seller under this Agreement.  Buyer or its authorized agent shall have the right to audit and inspect any invoice, including all relevant billing, invoicing and metering records, for a period of up to two (2) years following delivery of such invoice to Buyer.  Any such audit shall be conducted upon reasonable notice to Seller and during Seller’s ordinary business hours.  

9.7 Reports.  Each of the Parties will provide to the other Party all information that such other Party shall reasonably request in connection with the performance of this Agreement, including all relevant technical information required for the purchase and sale and delivery and acceptance of Products, including Solar Energy.

9.8 Qualified Personnel.  Seller will employ or contract with qualified personnel for the purpose of operating and maintaining the Facility.

9.9 Inspection.  Seller shall have the right to inspect the Meters and Buyer shall have the right to inspect the Facility, upon reasonable prior notice to other Party, during normal business hours and subject to the safety rules and regulations of the respective Party.

9.10 Operating Representatives.  Each Party shall name a designated representative (the “Operating Representative”), who shall have authority to act for its principal in all technical, real-time or routine matters relating to operation of the Facility and performance of this Agreement and to attempt to resolve disputes or potential disputes; provided, however, that the Operating Representatives, in their capacity as representatives, shall not have the authority to amend or modify any provision of this Agreement.
Article 10 
Events of Default

10.1 Termination Due to Event of Default.  If an event specified in Section 10.2 (an “Event of Default”) occurs with respect to either Seller or Buyer, then the other Party may terminate this Agreement immediately upon written notice to the other Party.  The terminating Party will be entitled to all available remedies at law or in equity, except as expressly limited by this Agreement (including Section 13.1).
10.2
Event of Default.  The occurrence of any of the following events shall constitute an Event of Default:

10.2.1
Payment Default.  With respect to Buyer, if Buyer fails to make any payment required under this Agreement when due, and such failure is not remedied on or before fifteen (15) days after Seller notifies Buyer of the failure, unless payment is the subject of a good-faith dispute as described in Section 8.2.5.

10.2.2
Extended Forced Outage.  It shall be an Event of Default if the Facility does not deliver a minimum of _____ MWh over a 24 month period, unless the shortfall is due to a Force Majeure event.  In the event of termination pursuant to this Section 10.2.2, neither Party shall have any further liability to the other party except for liabilities accrued prior to the date of termination.

10.2.3
Misrepresentation.   If any representation or warranty made by a Party in this Agreement proves to have been false or misleading in any material respect when made, unless such Party cures or otherwise completes arrangements to hold the other Party harmless from the adverse effect of such misrepresentation within 60 days after notice thereof.

10.2.4
Default.  If a Party fails to perform any covenant set forth in this Agreement (other than obligations that are otherwise specifically covered in this Section 10.2), or in the Lease, and the failure to perform is not cured within 60 days after the non-defaulting Party notifies the Party of the failure.   In the event that the failure to perform cannot be cured with reasonable due diligence within the 60-day period, and the Party has commenced and is continuing to attempt to effect a cure, an Event of Default shall not be deemed to have occurred until the expiration of such longer period as may be reasonably necessary to complete the cure, but in no event shall such longer period exceed an additional 60 days.  

10.2.5 
Bankruptcy and Insolvency.  A Party shall be in default of this Agreement 
in the event a Party:  

(a) is dissolved (other than pursuant to a consolidation, amalgamation or merger); or
(b) becomes insolvent or is unable to pay its debts or fails, or admits in writing its inability, generally to pay its debts as they become due; or
(c) institutes or has instituted against it a proceeding seeking a judgment of insolvency or bankruptcy or any other relief under any bankruptcy or insolvency law or other similar law affecting creditors’ rights, or a petition is presented for its winding-up or liquidation and, in the case of any such proceeding or petition instituted or presented against it, such proceeding or petition (1) results in a judgment of insolvency or bankruptcy or the entry of an order for relief or the making of an order for its winding-up or liquidation or (2) is not dismissed, discharged, stayed or restrained in each case within 30 days of the institution or presentation thereof; or
(d) has a resolution passed for its winding-up, official management or liquidation (other than pursuant to a consolidation, amalgamation or merger); or
(e) seeks or becomes subject to the appointment of an administrator, provisional liquidator, conservator, receiver, trustee, custodian or other similar official for it or for all or substantially all its assets; or
(f) has a secured party take possession of all or substantially all its assets or has a distress, execution, attachment, sequestration or other legal process levied, enforced or sued on or against all or substantially all its assets; or
(g) causes or is subject to any event with respect to it, which, under the applicable laws of any jurisdiction, has an analogous effect to any of the events specified in clauses (a) through (f ) (inclusive); or

(h) takes any action in furtherance of, or indicating its consent to, approval of, or acquiescence in, any of the foregoing acts.

Article 11 
Taxes; Change in Law

11.1 Responsibility.  Except as set forth in Section 11.5, Seller will be responsible for all Taxes imposed or levied relating to the ownership or operation of the Facility.  Buyer will be responsible for all Taxes imposed, if any, upon the sale of Product from the Facility (including any applicable sales or use or similar Tax). If Seller is required to collect or remit any Tax on behalf of Buyer, Buyer will reimburse Seller for such Taxes.

11.2 Tax Reporting.  Each of the Parties will be responsible for its own Tax reporting.  For purposes of Tax reporting, the Parties will treat the transactions described in this Agreement in a manner consistent with the characterizations of such transactions in this Agreement. 

11.3 Exemption.  A Party, on notice from the other, shall provide a certificate of exemption or other reasonably satisfactory evidence of exemption if either Party is exempt from Taxes, and shall use Commercially Reasonable Efforts to obtain, and cooperate with the other Party obtaining, any exemption from or reduction of Tax.  

11.4 Income and Other Taxes.  Each Party shall be responsible for its own liabilities for any other Taxes, including income taxes, attributable to amounts paid to it under this Agreement.

11.5 Change in Law or PJM Rules.  In the event a Change-in-Law or a change in the PJM Rules renders performance of any material obligation in this Agreement Commercially Impracticable, as that term is defined in the Uniform Commercial Code, or materially affects the function of this Agreement with respect to the Parties, excluding the expiration of any special tax credits for the development of solar generating facilities or Solar Renewable Energy Credits (SRECS), the Parties may, in good faith, negotiate appropriate changes to this Agreement.  In the event the Parties are unable to reach agreement regarding such changes, in spite of negotiating in good faith, the adversely affected Party may terminate this Agreement without further liability.
Article 12 
Representations and Warranties

12.1 Representations and Warranties of Seller.  Seller hereby represents and warrants to Buyer on the date of this Agreement and on the date of Commercial Operation:

12.1.1 Status.  Seller is duly organized, validly existing and in good standing under the laws of the jurisdiction of its formation.
12.1.2 Authorization.  The execution, delivery and performance by Seller of this Agreement have been duly authorized by all necessary action on the part of Seller, and do not and will not:

(a) violate the organizational documents of Seller or any Applicable Law, or

(b) contravene, breach or result in a default under any agreement or instrument to which Seller is a party or by which its assets may be bound.

12.1.3 Enforceability.  This Agreement is the legal, valid, and binding obligation of Seller and is enforceable against Seller in accordance with its terms.

12.1.4 Control of site, Permits and Approvals.  Seller reasonably expects to have obtained control of the site of the Facility, all Permits necessary for construction and operation of the Facility and delivery of Energy by the Commercial Operation Date.

12.1.5 Litigation.  There are no suits, proceedings, judgments, rulings or orders by or before any Governmental Authority or arbitrator or any pending or threatened action or proceeding affecting Seller before any Governmental Authority or arbitrator (i) that could reasonably be expected to materially and adversely affect  the ability of Seller to perform its obligations under this Agreement or  Seller’s ability to operate the Facility, or (ii) which purports to affect the legality, validity or enforceability of this Agreement.

12.2 Representations and Warranties of Buyer.  Buyer hereby represents and warrants to Seller on the date of this Agreement and as of the Commercial Operation Date:

12.2.1 Status.  Buyer is a body corporate and politic of the State of Maryland, validly existing and in good standing under the laws of the State.   
12.2.2 Authorization.  The execution, delivery and performance by Buyer of this Agreement have been duly authorized by all necessary action on the part of Buyer, and do not and will not:

(a) violate the organizational documents of Buyer or any Applicable Law, or

(b) contravene, breach or result in a default under any agreement or instrument to which Buyer is a party or by which its assets may be bound.

12.2.3 Enforceability.  This Agreement is the legal, valid, and binding obligation of Buyer and is enforceable against Buyer in accordance with its terms.

12.2.4 Litigation.  There are no suits, proceedings, judgments, rulings or orders by or before any Governmental Authority or arbitrator or any pending or threatened action or proceeding affecting Buyer before any Governmental Authority or arbitrator that (i) could reasonably be expected to materially and adversely affect the ability of Buyer to perform its obligations under this Agreement, or (ii) purports to affect the legality, validity or enforceability of this Agreement.

12.2.5 Additional Governmental Entity Representations.  

(a) All acts necessary to the valid execution, delivery and performance of this Agreement, including without limitation, competitive bidding, public notice, election, referendum, prior appropriation or other required procedures has or will be taken and performed as required under Applicable Law and Buyer’s ordinances, bylaws or other regulations, 

(b) all persons making up the governing body of Buyer are the duly elected or appointed incumbents in their positions and hold such positions in good standing in accordance with Applicable Law, 

(c) entry into and performance of this Agreement by Buyer are for a proper public purpose within the meaning of Buyer’s organizational documents and Applicable Law, 

(d) the term of this Agreement does not extend beyond any applicable limitation imposed by Buyer’s organizational documents and Applicable Law, 

(e) entry into and performance of this Agreement by Buyer will not adversely affect the exclusion from gross income for federal income tax purposes of interest on any obligation of Buyer otherwise entitled to such exclusion, and 

(f) obligations to make payments hereunder do not constitute any kind of indebtedness of Buyer or create any kind of lien on, or security interest in, any property or revenues of Buyer which, in either case, is proscribed by any provision of buyer’s organizational documents or Applicable Law, or any contractual restriction binding on or affecting it or any of its assets.

12.3 No Other Warranties.  Except as explicitly set forth in this Agreement, neither Party makes any representation or warranty, and all implied warranties, including any warranty of merchantability or fitness for a particular purposes, are hereby expressly disclaimed.  Each Party’s decisions have been the result of arm’s length negotiations between the Parties; and each Party is entering into this Agreement with a full understanding of all of the associated risks (economic and otherwise), and it is capable of assuming and willing to assume those risks.

Article 13 
Limitation of Liability  

13.1 Limitation on Remedies.  NEITHER PARTY WILL BE LIABLE FOR CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES, BY STATUTE, IN TORT OR IN CONTRACT.    THIS LIMITATION DOES NOT LIMIT AN INDEMNIFYING PARTY’S OBLIGATION S UNDER SECTION 15.8.

13.2 Survival.  The provisions of this Article 13 shall survive the termination of this Agreement.

Article 14 
Force Majeure

14.1 Force Majeure.  To the extent either Party is prevented by Force Majeure from carrying out, in whole or part, its obligations under this Agreement and such Party (the “Claiming Party”) gives notice and details of the Force Majeure to the other Party as soon as practicable, then the Claiming Party shall be excused from the performance of its obligations for the duration of the Force Majeure.  Force Majeure shall not excuse the obligation to pay amounts due or owing under this Agreement.  The Claiming Party shall remedy the Force Majeure with all reasonable dispatch and shall notify the non-Claiming Party as soon as practicable of the termination of such Force Majeure event.  The non-Claiming Party shall not be required to perform or resume performance of its obligations to the Claiming Party corresponding to the obligations of the Claiming Party excused by Force Majeure.  

14.2 Termination for Extended Force Majeure.  In the event that a Force Majeure continues for more than six (6) consecutive calendar months and the Claiming Party is not, at the end of such six-month period, exercising due diligence to remedy the Force Majeure, the non-Claiming Party may terminate this Agreement upon notice to the Claiming Party without further obligation or liability except for obligations and liabilities that have accrued as of the date of such termination.

Article 15 
Miscellaneous

15.1 Notices.  All notices, demands, requests and other communications provided for under this Agreement, except for real-time or routine communications between the Operating Representatives concerning Facility operations, will be in writing addressed to the respective Party, as the case may be, at the following addresses.  Either Party may change the address to which notices are sent or the designation of its Operating Representative by written notice to the other as required by this Section 15.1.  Notice will be deemed to have been given (a) when presented personally, upon receipt, (b) when sent by a nationally recognized overnight courier service, on the date delivered to the addressee, (c) when sent by mail, postage prepaid, registered or certified, return receipt requested, on the date delivered to the addressee or (d) when sent by facsimile transmission, on the date of electronic confirmation of transmission (if sent on a Business Day before 5:00 p.m. Eastern Prevailing Time) or the first Business Day thereafter (if sent at any other time).  The names and addresses for the service of notices referred to in this Section 15.1 and the designated Operating Representatives are:

To Seller:

[Solar Developer]


Attn:  

with a copy to:

____________
To Buyer:

Laura Allen, Town Administrator 
Town of Berlin
10 William St.
Berlin, MD 21811 
with a copy to:

[  ]
15.2 No Partnership.  This Agreement shall not be interpreted or construed to create an association, joint venture or partnership among the Parties, or to impose any partnership duty, obligation or liability on the Parties.  No Party shall act as agent of the other, have the authority or hold itself out as having the authority to bind the other Party to any contract, obligation or commitment or take any other action on behalf of the other Party, in each case except as expressly set forth in this Agreement.

15.3 Assignment.  This Agreement may not be assigned by any Party without the other Party’s prior written consent; provided, however, that Seller may assign, transfer, mortgage or pledge its interest in this Agreement as security (an “Assignment for Security”) for any obligation secured by any indenture, mortgage or similar lien on its assets, without limitation on the right of the secured party to further assign this Agreement, including the assignment to create a security interest for the benefit of the third party.  Buyer will take such actions as Seller may reasonably request in connection with an Assignment for Security, including delivery of its written consent to such assignment and other documentation reasonably acceptable to lenders.  Notwithstanding anything to the contrary set forth herein, Seller shall be permitted to assign this Agreement to an Affiliate which has the same capability as Seller to perform its obligations hereunder without the prior consent of Buyer.  No other assignment of this Agreement may be made without the written consent of the Party, which consent shall not be unreasonably withheld.  

15.4 Further Assurances.  Each Party hereby undertakes to take or cause to be taken all actions, including the execution of additional instruments or documents, necessary to give full effect to the provisions of this Agreement.

15.5 Third Party Beneficiaries.  This Agreement is for the benefit of the Parties hereto and their respective successors and permitted assigns, and this Agreement shall not otherwise be deemed to confer upon or give to any third party any remedy, claim, liability, reimbursement, cause of action or other right.

15.6 Governing Law.  This Agreement shall be governed by and shall be construed and interpreted in accordance with the laws of the State of Maryland, without reference to principles of conflicts of laws there under.
15.7  Dispute Resolution.       
15.7.1 Conference.   Either Party (the “Initiating Party”) may raise a concern regarding  TC "16.2
Arbitration." \f C \l "2" interpretation or clarification of this Agreement, or the acceptable performance thereof (“Dispute”) by submitting a summary of the issue and its position with respect to said issue in writing to the non-Initiating Party.  The non-Initiating Party shall, within thirty (30) days of receipt of the writing from the Initiating Party, respond with a written response of its position on the issue.  Either Party may, after the exchange of written positions, send a Notice of Dispute to the other Party requesting a conference of management personnel with authority to resolve the Dispute.  Such conference between management personnel designated by each of the Parties shall be held within ten (10) days of delivery of the Notice of Dispute or such other time as mutually agreed to by the Parties.  In the event the Parties are unable to resolve the Dispute through the procedures set forth in this Section 15.7.1, either Party shall have the right to pursue the remedies in accordance with the procedures set forth in Section 15.7.2.
15.7.2
Arbitration.  Any controversy or claim arising out of or relating to this Agreement or the breach thereof, which cannot be resolved pursuant to the procedures described in Section 15.7.1 shall be resolved by arbitration.  This agreement to arbitrate shall be specifically enforceable under the prevailing arbitration law.  The award of the arbitrators shall be final, and a judgment may be entered upon it by any court having jurisdiction.  A Party desiring to invoke this arbitration provision shall serve written notice upon the other of its intention to do so.  Within fifteen (15) days of the date of receipt of such notice, each Party shall serve upon the other the name of one individual, knowledgeable in matters pertaining to the performance of this Agreement and to the subject matter of the dispute to serve as an arbitrator.  If either Party fails to select an arbitrator and notify the other Party of that selection within such fifteen (15) day period the other Party may request the American Arbitration Association to select the arbitrator.  The two arbitrators so selected shall select a third arbitrator within fifteen (15) days after the selection of the two arbitrators or, if the two arbitrators cannot agree upon a third arbitrator, the American Arbitration Association shall select the third arbitrator.  The arbitration shall be conducted in accordance with the Commercial Arbitration Rules of the American Arbitration Association then prevailing, and shall be conducted in Berlin, Maryland, unless the Parties agree otherwise.  Discovery shall be made available in accordance with the procedures set forth in the Federal Rules of Civil Procedure, but to a degree limited by the arbitrators as they deem appropriate to render the proceedings economical, efficient, expeditious and fair.  Interest at the Specified Rate shall be added to any monetary award for sums found to have been due under this Agreement.  Each Party shall bear its own costs of the arbitration and the Parties shall equally divide the fees and costs of the three arbitrators.
15.7.3
During the pendency of any Dispute, the Parties will continue to perform the obligations imposed upon them under this Agreement to the fullest extent possible, without prejudice to their respective positions in the dispute. 
15.8
Cross Indemnification.  Each Party (the “Indemnifying Party”) shall, to the maximum extent allowed by Applicable Laws, indemnify, defend and hold harmless the other Party, its officers, directors, employees, agents, representatives, subsidiaries, affiliates, successors and assigns (each an “Indemnified Party”) from and against any and all loss, claim, damage, liability (including reasonably attorneys fees) (collectively “Claims”) imposed on or incurred by or asserted against the Indemnified Party to the extent that such Losses arise from the willful or negligent conduct of the Indemnifying Party, its officers, directors, employees, agents, representatives, subsidiaries, affiliates, successors and assigns. 
15.9
Entire Agreement.  This Agreement constitutes the entire agreement between the Parties and supersedes all prior agreements and undertakings, oral or written, between them with respect to the subject matter of this Agreement.

15.10
Amendment.  No amendment, modification, waiver, change or addition hereto shall be effective or binding on any of the Parties hereto unless the same is in writing and signed by each of the Parties hereto. 

15.11
Standard of Review.   It is the intent of this Section and the Parties that, to the maximum extent permitted by law, the provisions of this Agreement that are enumerated above shall not be subject to change under Sections 205 and 206,  and that absent the written agreement of the Parties to change any of the above enumerated provisions, (i) the standard of review for changes to any of those enumerated provisions proposed by a Party or the FERC, acting sua sponte, shall be the public interest standard of review set forth in United Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 U.S. 332 (1956) and Federal Power Commission v. Sierra Pacific Power Co., 350 U.S. 348 (1956) (the Mobile-Sierra Doctrine); and (ii) the standard of review for changes to any of the above-enumerated provisions proposed by a non-contracting third party shall be the most stringent standard permissible under applicable law.
15.12
Waivers.  Any waiver, express or implied, by either Party of any right or of any failure to perform or breach of this Agreement by the other Party shall not constitute or be deemed as a waiver of any other right or of any other failure to perform or breach of this Agreement by such other Party, whether of a similar or dissimilar nature.

15.13
Severability.  In the event of the invalidity or unenforceability of any provision of this Agreement, the validity or enforceability of the other provisions hereof shall not be affected and the Parties shall substitute for such invalid or unenforceable provision a valid and enforceable provision that most closely approximates the intended effect of the invalid or unenforceable provision.
15.14
Cooperation.  Buyer shall exercise Commercially Reasonable Efforts to cooperate with Seller’s efforts to obtain Permits and to arrange for financing of the Facility.  In addition, in the event that this Agreement is terminated prior to the end of the Term for any reason other than a Seller Event of Default, Buyer shall use Commercially Reasonable Efforts, efforts, which obligation shall survive any such termination of this Agreement, to assist Seller to sell the Products to PJM.  Such efforts shall not require Buyer to incur any material out of pocket expenses.

IN WITNESS WHEREOF, the parties have caused this Agreement to be executed and delivered by their duly authorized officers or agents, all as of the day and year first above written.

                                                [Solar Developer]
By: ______________________________________

Name: ____________________________________

Title: _____________________________________

Town of Berlin, Maryland 
By: ______________________________________

Name: ____________________________________

Title: _____________________________________

Exhibit A
Pricing of Product

A. Energy:
	Year
	$/kWh
	Escalator

	1
	$0.000 
	0.00%

	2
	$0.000 
	0.00%

	3
	$0.000 
	0.00%

	4
	$0.000 
	0.00%

	5
	$0.000 
	0.00%

	6
	$0.000 
	0.00%

	7
	$0.000 
	0.00%

	8
	$0.000 
	0.00%

	9
	$0.000 
	0.00%

	10
	$0.000 
	0.00%

	11
	$0.000 
	0.00%

	12
	$0.000 
	0.00%

	13
	$0.000 
	0.00%

	14
	$0.000 
	0.00%

	15
	$0.000 
	0.00%

	16
	$0.000 
	0.00%

	17
	$0.000 
	0.00%

	18
	$0.000 
	0.00%

	19
	$0.000 
	0.00%

	20
	$0.000 
	0.00%

	21
	$0.000 
	0.00%

	22
	$0.000 
	0.00%

	23
	$0.000 
	0.00%

	24
	$0.000 
	0.00%

	25
	 $0.000
	 


.

Exhibit B: Sample Invoice
Exhibit C: Delivery Point
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